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STATEMENT OF THE ISSUE

Whether Florida’s statutory and constitutional nage bans are
unconstitutional.

INTEREST OF AMICUS CURIAE *

Founded in 1978, Gay & Lesbian Advocates & Defead&LAD) is a
public interest legal organization dedicated toiregdiscrimination based on
sexual orientation, HIV status, and gender ideraitgl expression. GLAD has
litigated widely in both State and federal countail areas of law in order to
protect civil rights. Of particular relevance, GDAecently litigated successful
challenges to Section 3 of the Defense of Marriaggg(DOMA). Massachusetts
v. HHS 682 F.3d 1 (1st Cir. 2012)ert. denied133 S. Ct. 2887 (2013pedersen
v. OPM 881 F. Supp. 2d 294 (D. Conn. 201rt. denied133 S. Ct. 2888
(2013).

SUMMARY OF ARGUMENT

Since the Supreme Court decidgdited States v. Windsat33 S. Ct. 2675
(2013), the vast majority of federal courts to edesthe issue have held that a
State’s laws banning the solemnization or recogmitif marriages of same-sex

couples violate the Equal Protection Clause. Questpn put to those courts—

! No counsel for a party authored this brief in Vehar in part, and no person

or entity other than amicus, its members, or itsheel made any monetary
contribution toward the preparation or submissibthis brief. All parties have
consented to the filing of this brief.
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and now to this Court—is whether a State’s reftsablemnize or recognize
marriages of same-sex couples is rationally relaiedlegitimate government
purpose. The answer is no. Such a targeted deioigrof same-sex couples
violates the Equal Protection Clause under ratibasls review. That conclusion
warrants affirmance hefe.

As the Supreme Court recognized in striking downMXOin Windsot
excluding gay and lesbian couples from the rights r@sponsibilities that flow
from civil marriage serves no legitimate governmauntpose. Instead, it
“impose|s] a disadvantage, a separate status,aasgsgma” upon same-sex
couples.Windsor 133 S. Ct. at 2693Windsorwas entirely consistent with the
Supreme Court’s prior rational-basis cases. Thkases instruct that courts must
ensure that legislation meaningfully furthers atlegate State interest, and that
such inquiry should be more searching when theslaigon targets a historically
disadvantaged group, affects important personafests, or deviates from historic
State practices in a particular field. Moreovboge cases teach that a State’s
justifications for the challenged legislation mhstviewed skeptically when its
enactment history suggests animus toward the affeptoup or that the proffered

justifications do not match the classification dnaw

2 Although GLAD believes heightened scrutiny is #ppropriate standard of

review for classifications based on sexual orieoatthat question need not be
conclusively resolved here, because Florida’s mplglbans fail even rational-basis
review. See Brenner v. Scpfi99 F. Supp. 2d 1278, 1289 (N.D. Fla. 2014).

-2
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Just as each of these considerations was applitaBI®MA in Windsot
each applies here and requires invalidation ofiékés marriage bans.

ARGUMENT

l. RATIONAL -BASIS REVIEW |SA MEANINGFUL CHECK ON STATE
AUTHORITY

The Equal Protection Clause requires that any ifleestsons in the law be
made “without respect to person€hgquist v. Oregon Dep't of Agric53 U.S.
591, 602 (2008) (internal quotation marks omitte@ihe fundamental command of
the Equal Protection Clause is that people “uniterdircumstances and
conditions” should be “treated alikeld. (internal quotation marks omitted). This
Is the Clause’s direction in every case, regarddésise level of scrutiny ultimately
employed to test a particular law’s justificatiocBee Campbell v. Rainbow GCity
434 F.3d 1306, 1313-1314 (11th Cir. 2006).

“[W]hile rational basis review is indulgent and pestful, it is not meant to
be ‘toothless.” Windsor v. United State699 F.3d 169, 180 (2d Cir. 2012Jf'd,
133 S. Ct. 2675 (20133ee Deen v. Eglestpb97 F.3d 1223, 1230 (11th Cir.
2010). To the contrary, it requires that (1) l&gisn be enacted for a legitimate
purpose, and not out of prejudice, fear, animusnoral disapproval of a particular
group, and (2) the means chosen be sufficientlypdauassibly related to the

legitimate purpose, as well as proportional tokthedens imposed.
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Most laws will pass muster under this standard, teference in matters of
policy cannot ... become abdication in matters of.'laiNational Fed’'n of Indep.
Bus. v. Sebeliyd 32 S. Ct. 2566, 2579 (2012). The purportedfjaations for
Florida’s marriage bans lack any rational connectma legitimate legislative
goal; accordingly, Florida’s decision to speciflgalisqualify same-sex couples
from the institution of civil marriage is invalid.

A. Rational-Basis Review Varies Depending On Context

The application of rational-basis review is neitiveoden nor mechanical.
The nature and scope of the inquiry may depentéhemcantext of the
classification, and circumstances may warrant eemedepth look at the
legislature’s purpose and the claimed fit betwéen purpose and the
classification.See, e.gWindsor 699 F.3d at 180. These circumstances include
whether the group targeted by the classificatiantheditionally been subject to
discrimination, whether important personal intesest at stake, and whether the
classification reflects a departure from past pcast Where present, these
circumstances may undermine the usual expectdtairctassifications are being
drawn in good faith, for genuine purposes, andanbitrarily or to penalize a
disfavored groupDeen 597 F.3d at 122%f. Vance v. Bradley40 U.S. 93, 97
(1979) (rational-basis review is deferential “alissyme reason to infer

antipathy”).
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When a classification targets a historically disattaged group, the
Supreme Court has applied “a more searching formtadnal basis review.”
Lawrence v. Texa$39 U.S. 558, 580 (2003) (O’'Connor, J., concgrim
judgment);see City of Cleburne v. Cleburne Living Ctr., |r/EZ3 U.S. 432, 453
n.6 (1985) (Stevens, J., concurring) (courts mxst@se special “vigilan[ce] in
evaluating the rationality of any classificationatving a group that has been
subjected to a tradition of disfavor” (internal ¢atmon marks omitted)). It was
pivotal to the Supreme Court’s rational-basis revileat gay people iRomer v.
Evans 517 U.S. 620, 634-635 (1996), “hippies” WSDA v. Morenp413 U.S.
528, 534 (1973), and persons with mental disagditnCleburne 473 U.S. at 448,
had been the subject of prejudice or disdain. Singreme Court recognized that
the challenged measures might well have been ntetuay disapproval of or
negative stereotypes about those groups, andréftire closely assessed potential
explanations for each measure.

The Supreme Court’s rational-basis cases also @engie nature of the
interests affected by the classification. Evenmgtiendamental rights are not
implicated, laws that burden personal and familgicks command closer
attention. Lawrence 539 U.S. at 580 (O’Connor, J., concurring in jongant). In
Eisenstadt v. Bairdd05 U.S. 438 (1972), for exampthe Supreme Court’s

analysis was informed by the fact that the chakehigw regulated intimate
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affairs—in that case, access to contraception.oAtingly, Eisenstadtarefully
considered how the law operated in practice asitgglireferential treatment of
married couples and concluded that the law’s ragdg@se was not the one
proffered by the Statdd. at 447-453. IWindsot the Court’s reasoning turned

on the fact that the challenged law affected famrhgngements implicating
“personhood and dignity.” 133 S. Ct. at 2696. Twaurt could identify no interest
that could rebut its conclusion that the “principatpose and the necessary effect”
of DOMA was to “demean” married same-sex couplés.at 2695¢cf. M.L.B. v.
S.L.J,519 U.S. 102, 116-117 (1996) (applying “closestderation” to a burden
upon “[c]hoices about marriage, family life, ane tipbringing of children”).

The scope of review is also informed by whetherdgeslative act
represents a departure from prior acts in the gaotey-making domain. For
example Romers rational-basis analysis was mindful of the fiett the Colorado
constitutional amendment at issue was “unprecedéatad of “an unusual
character.” 517 U.S. at 633 (internal quotatiomka@mitted);see also Windsor
133 S. Ct. at 2692-2693. Among other things, Stssifications that “singl[e]
out a certain class of citizens for disfavored lesgatus or general hardships”

warrant careful examinatiorRomer517 U.S. at 633.
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1. In this context, rational-basis review is robust

These factors all require a more searching revielaida’s bans on same-
sex couples marrying and on recognition of thosgs’ lawful out-of-State
marriages.

First, it is beyond cavil that gay people havedrisally been mistreated and
disadvantagedLawrence 539 U.S. at 571 (“[F]or centuries there have been
powerful voices to condemn homosexual conduct asaral.”); see also
SmithKline Beecham Corp. v. Abbott Lalf40 F.3d 471, 485-486 (9th Cir. 2014).

Second, marriage has been “recognized as one wgitdhgersonal rights
essential to the orderly pursuit of happiness bg fnen,’Loving v. Virginig 388
U.S. 1, 12 (1967), and implicates a profound antiriate relationship between
two people,"Windsor 133 S. Ct. at 2692, reflecting a “personal bdrat ts more
enduring,”Lawrence 539 U.S. at 567.

Third, Florida’s marriage bans are anomalous irctir@ext of its general
marriage policies. Florida’s bans impose sweepimgjtargeted disadvantages on
a particular group of persons that are grosslyobptoportion to the ways in
which Florida effectuates its other public policasout marriage. Unlike Florida’s
statute concerning marriages of those who are ogusaeousseeFla. Stat.

§ 741.21, Florida’s multiple and general bans camog the marriages of same-

sex couples are enshrined in the State’s consiitatid several statutes, Fla.
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Const. art. 1, 8§ 27; Fla. Stat. 8§ 741.04(1), 744..2Those bans forbid the
solemnization of marriage or any “substantial eglauat thereof,” and they forbid
the recognition of marriages solemnized outsideSta¢e, as well as “relationships
between persons of the same sex which are tresteduaiages in any
jurisdiction.” Fla. Const. art. 1, 8 27; Fla. St8§ 741.04(1), 741.212. Indeed, the
legislature has gone so far as to proscribe thegreton by any state agency or
court of any “claim arising from ... a marriage olatenship” between people of
the same sex. Fla. Stat. § 741.212.

The contrast between Florida’s regulation of cogsareous marriages, on
the one hand, and its multiple bans on same-segxesgumarriages and
recognition thereof, on the other, aligns the nagibans with past marriage
restrictions invalidated by the Supreme Court, sachistoric race-based marriage
bans.Loving 388 U.S. at 4-7, 11-12 & nn.3-10 (bans agairstiacial marriages
consisted of numerous and sweeping statutory bardpon the couples). Indeed,
rather than simply adopting “traditional marriagev$” (Fla. Br. 30), the bans
manifest a class-based hostility born of anima®ityard the disadvantaged class.
The sheer breadth of the “disfavored legal statunsl’ “general hardships” imposed
by Florida’s bans requires careful judicial exartimm Romer517 U.S. at 633.

These contextual factors, applied in this casermfthe core equal

protection inquiry: whether a government has gidglut a class of citizens in
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order to disadvantage therRomer 517 U.S. at 633. Where the above-described
factors are present, as here, they suggest thgbuingose and practical effect” of a
law are impermissibly “to impose a disadvantageg@arate status, and so a
stigma” upon the citizens of a particular cla¥gindsor 133 S. Ct. at 2693.

2.  The arguments for more deferential review made by
Florida and its amici are meritless

Despite the factors described above, Florida andntici incorrectly argue
that this Court should be particularly deferentialeviewing the State’s marriage
bans. Florida first defends its laws by alludirapgrally to legislative deference,
relying, for example (Br. 27-28), on broad stateteeibout the deferential nature
of rational-basis review frolRCC v. Beach Communications, In608 U.S. 307
(1993). ButBeachinvolved a challenge to a legislative “[d]efin[itip[of] the
class of persons subject to a regulatory requiréfnehich is an “unavoidable
component[]” ofeconomic regulatoriegislation. Id. at 315-316. In such a
context, there is generally little danger that @aé&ts morally disapproving of
whole categories of citizens, and therefore Ittlason for skepticism about its
justification. See Armour v. City of Indianapaqli$32 S. Ct. 2073, 2080 (2012).
By contrast, Florida’s decisions here disqualifyeamtire swath of persons from a
civil institution of fundamental societal importaae-with highly stigmatizing

consequences.
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Likewise, Florida’s generalizations about federalesnd democracy (Br. 10-
15, 30-32) are off the mark. Although citizens @meir representatives have wide
berth in legislating, “[a] citizen’s constitutiongdqual protection] rights can hardly
be infringed simply because a majority of the peatioose that it be.L.ucas v.
Forty-Fourth Gen. Assembly of Cal877 U.S. 713, 736-737 (1964ke also
Romer 517 U.S. at 635 (striking down a Colorado consbhal amendment that
“inflictfed] on [gays and lesbians] immediate, daning, and real injuries”).

Florida and its amici likewise overread the pluyadipinion inSchuette v.
Coalition To Defend Affirmative Actipa34 S. Ct. 1623 (2014f5ee, e.gFlorida
Br. 32; Becket Fund Br. 25; Fla. Conf. of Cathd@ishops Br. 3, 15. Florida’s
marriage bans, unlike the law $thuettedo not merely involve the “sensitive
issue[]” of whether to precludaeferentialtreatment for a minority, 134 S. Ct. at
1638; instead, they impose unequglrious treatment upon that minority. The
Schuettepinion emphasizes that “the Constitution requieskess by the courts”
when “hurt or injury is inflicted on” a minority bhe “command of laws or other
state action.”ld. at 1626. That is the case here, where the clggtébans
“place[] same-sex couples in an unstable positidretng in a second-tier

marriage,” “demean]] the couple, whose moral andigkechoices the Constitution
protects,” and “humiliate[] ... children now beingsad by same-sex couples.”

Windsor 133 S. Ct. at 2694. Moreov&chuetteonfirms that the simple fact that

-10 -
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voters directly enacted a State constitutional almemt does not insulate it from
constitutional scrutiny. 134 S. Ct. at 1631-1632.

B. Rational-Basis Review Requires That The Law Have Aegitimate
Purpose

Under rational-basis review, the court must firstedmine whether the
challenged classification was imposed féegitimatepurpose. A State’s failure to
articulate a legitimate justification for the lasv/fatal under any standard of review.
Thus, even applying rational-basis review, a cebduld not unquestioningly
accept a State’s representation about the classoiits purpose See, e.g.
Eisenstadt405 U.S. at 452 (a “statute’s superficial earraa& a health measure”
could not cloak its purpose).

As the Supreme Court has recognized, “some obgsctiv are not
legitimate state interestsCleburne 473 U.S. at 446-447. Disfavoring a
particular group of individuals might be a conseweeof a government policy, but
it cannot be its object. “The Constitution’s gudee of equality ‘must at the very
least mean that a bare [governmental] desire tm lagpolitically unpopular group
cannot’ justify disparate treatment of that groujVindsot 133 S. Ct. at 2693
(quotingMorenqg 413 U.S. at 534-535%ee Deen597 F.3d at 1229. The equal
protection guarantee prohibits not only classifarad based on “negative
attitudes,” “fear,” or “irrational prejudice Cleburne 473 U.S. at 448, 450, but

also those based on “indifference,” “insecurityifisensitivity,” or “some

-11 -
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instinctive mechanism to guard against people vdpear to be different in some
respects from ourselved3oard of Trustees of Univ. of Ala. v. Garréi81 U.S.
356, 374-375 (2001) (Kennedy, J., concurrirsge alsad. at 375 (“malicious ill
will” is not necessary to invalidate a classifica).

Likewise, legislative classifications that “idefyif persons by a single trait,”
Romer 517 U.S. at 633, and treat them as “not as watldeserving as others,”
Cleburne 473 U.S. at 440, violate the individual’s rigbtdqual protection. And
the bare desire tavor one set of individuals is just as invalid as tlesice to
disfavorthe opposite setkelo v. City of New Londo®45 U.S. 469, 491 (2005)
(Kennedy, J., concurring) (government action “imakeh to favor a particular
private party” or “intended to injure a particutdass of private parties” fails
rational-basis review).

The Supreme Court has repeatedly confirmed that thet target gays and
lesbians for exclusion from benefits or the impositof burdens on account of
their sexual orientation cannot survive review.Rismer the Court considered a
Colorado constitutional amendment that prohibitezil legislation that would
protect citizens from discrimination on accounthadir sexual orientation. The
local legislation was meant, in the Court’s vieavehsure gay people’s right to

participate in “transactions and endeavors thastitote ordinary civic life.”

Romer517 U.S. at 631. The Court reasoned that the ament by precluding

12 -
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laws meant to provide that modicum of civil rightdassifie[d] homosexuals ... to
make them unequal to everyone elskl’at 635. Lawrencefollowed Romer
affirming that all adults share an equal libertyet@rcise their private, consensual
sexual intimacy. 539 U.S. at 564, 574-575. Mesently, inWindsor the Court
invalidated DOMA, which sought to differentiate mages of same-sex and
heterosexual couples, because “no legitimate perpwsrcomes the purpose and
effect to disparage and to injure” the “personhand dignity” of same-sex
couples. 133 S. Ct. at 2696.

These decisions are unified by a common instruct®ecause denying gay
people the same opportunities and freedoms that ottizens enjoy impermissibly
demeans them, laws that disfavor gay people amdréiationships—or that
privilege heterosexual people and their relatigmshicannot survive even rational-
basis review.

C. Rational-Basis Review Requires A Meaningful Connean
Between The State’s Classification And Its Asserte@oals

Even if the statute’s purported goals were legiteranes, the second step of
rational-basis review requires assessing the raitgrof the connection between
the challenged classification and the goals it pugaly serves. “[E]ven in the
ordinary equal protection case calling for the nueferential of standards, [the
Court] insist[s] on knowing the relation between titassification adopted and the

object to be attained.Romer 517 U.S. at 63%ee also Deerb97 F.3d at 1230
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(under rational basis review, “[tlhe State may maby on a classification whose
relationship to an asserted goal is so attenuateal iiender the distinction arbitrary
or irrational” (quotingCleburne 473 U.S. at 446)).

It is this “search for the link between classifioatand objective” that
“gives substance to the Equal Protection Claustiner 517 U.S. at 632“By
requiring that the classification bear a ratiomdtionship to an independent and
legitimate legislative end, [the court] ensurefdttclassifications are not drawn
for the purpose of disadvantaging the group burddryethe law.” Id. at 633;see
also Heller v. Doeg509 U.S. 312, 321 (1993) (“[E]ven the standardatibnality
... must find some footing in the realities of thdjget addressed by the
legislation.”);New York State Club Ass’'n v. City of N487 U.S. 1, 17 (1988)
(classification lacks a rational basis where “thseated grounds for the legislative
classification lack any reasonable support in fact”

In evaluating this connection, the Supreme Coursitkers the proportionality
between the classification and the legislative eifi@. classification has sweeping
or particularly profound consequences—Iike the rage bans at issue in this
case—a more forceful justification is required.eT3tate constitutional
amendment ilrRomey for example, “identifie[d] persons by a singlaitiand then
denie[d] them protection across the board,” disuat them from seeking

protection from the State legislature or State toub17 U.S. at 633. Given the
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amendment’s scope, the Court found that there dmilab explanation for it other
than a desire to disadvantage gay peofuleat 634-635.

Courts will also find a lack of the required reteiship between the
classification and a legitimate justification whéhne justification offered suggests
the unfavorable treatment should extend to a wethess of persons, but the
measure exclusively burdens the disfavored groniCleburne the city cited
residential density concerns to defend an ordinaageiring a special-use permit
for a group home for people with mental disab#itiel73 U.S. at 449-450. The
Court was skeptical because no similar permit \@gsiired for other group living
arrangements causing the same density isddeat 447. Likewise ifEisenstadt
although unmarried persons were prohibited cedantraceptives, married
couples could obtain them “without regard to theiended use” and without
regard to the claimed purpose of deterring all@esdrom “engaging in illicit
sexual relations.” 405 U.S. at 449.

The rational-relationship requirement is not metimre speculation about
factual circumstances under which the law mightaade some legitimate purpose.
While the Supreme Court affords leeway for leg@iaito make reasonable
predictions and judgments about unknown factspésohot permit States to invent
facts, or declare them by fiat, in order to jusafiaw that would otherwise appear

impermissible.See, e.gRomer 517 U.S. at 632-633 (classification must be
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“grounded in a sufficient factual context for [tbeurt] to ascertain some relation
between the classification and the purpose it $&fye Thus, inHeller, where the
Supreme Court considered Kentucky's differentiabetween mental retardation
and mental iliness for purposes of civil confineméme State was not permitted
simply to speculate that mental retardation is nhkisdy to manifest itself earlier,
and is easier to diagnose, than mental ilinesste&d, the Court relied upon
several diagnostic manuals and journals to deteranitself that Kentucky had
legislated based on reasonably conceivable fattisireghan stereotypes or
misunderstandings. 509 U.S. at 321-325.

In contrast, the Supreme Court has regularly daswked unsupported and
implausible factual assertions that have been edfer defense of discriminatory
legislation. SeeCleburng 473 U.S. at 448-450 (rejecting selective applicatd
government’s concerns as being “unsubstantiatdddigrs which are properly
cognizable”);Moreng 413 U.S. at 534-536 (rejecting government’s clasn
“wholly unsubstantiated”). Stated otherwise, tlei@ has rejected some
classifications because the fit between them aeid purported goals was
“attenuated” or “irrational.”Cleburne 473 U.S. at 44@Ylorenq 413 U.S. at 532-

533;see also, e.gEisenstadt405 U.S. at 448-452.
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Il. FLORIDA 'SMARRIAGE BANS LACK A RATIONAL BASIS

Florida’s lead argument on appeal is that princigefederalism and the
Supreme Court’s 1972 summary affirmanc®&aker v. Nelso409 U.S. 810
(1972), bar this Court outright from even considgrihe merits of plaintiffs’
challenge to the State’s multiple marriage bansat position is unavailing for the
reasons set forth in Appellees’ brief. As to iguaments under rational-basis
review, Florida invokes only tradition and appedalslemocracy, relying on cases
from other courts—many now overturned or vacated-which States have
advanced such bases for marriage b&eeBr. 30-31° Measured against those
proffered justifications or any others, Florida’amage bans lack a rational

relationship to any legitimate purpose and canaotige even minimal scrutiny.

3 Notably, several of the cases cited by Florideehg&ince been reversed or

vacated on appeabee, e.gSevcik v. Sandova@11 F. Supp. 2d 996, 1014-1017
(D. Nev. 2012)rev’'d sub nomLatta v. Otter 771 F.3d 456 (9th Cir. 2014);
Jackson v. Abercromhi&84 F. Supp. 2d 1065, 1106-1118 & n.36 (D. Ha.23,
vacated as mopt _ F. App’x __, 2014 WL 5088199 (9th Cir. Oct, 2014).
Another is currently on appeakee Robicheaux v. Geordéo. 14-31037 (5th Cir.),
petition for cert. before judgment fileNo. 14-596 (U.S. Nov. 24, 2014), and
another involves state marriage bans that wereesulesitly invalidated under
rational-basis reviewsee De Leon v. Perr975 F. Supp. 2d 632, 653 (W.D. Tex.
2014) (holding unconstitutional Texas marriage haptzeld inln re Marriage of
J.B. & H.B, 326 S.W.3d 654 (Tex. App. 20103ppeal pendingNo. 14-50196
(5th Cir.).
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A. Florida’s Marriage Bans Are Not Rationally RelatedTo
Protecting Tradition, Federalism, Or Democracy

Florida’s protestations that excluding same-sexptasifrom marriage is
“traditional” or part of an “unbroken history&(g, Br. 29) are meritless. First,
Florida’s marriage bans are not in any way “tradiéil.” Florida banned the
Issuance of marriage licenses to same-sex couplE®77, the same year it
adopted its singular ban on adoption by lesbiadsgay men. The legislature
added the ban on recognizing lawful out-of-stateri@ages in 1997. Like the
federal Defense of Marriage Act invalidatedAfindsor Florida’s recognition ban
was passed in response to the Hawaii Supreme Galatision irBaehr v. Lewin
852 P.2d 44 (Haw. 1993), which contemplated thegeition of marriage
between same-sex couples in the State. And Rarsdamended their constitution
In 2008, reiterating the State’s refusal to recegmnarriages—or any “substantial
equivalent” of marriage—between same-sex couptes.from being “traditional,”
Florida’s redundant statutory and constitutionaldsingle out same-sex couples’
marriages for special prohibitions by declaringeatire class of marriages already
validly solemnized in other jurisdictions to be wrtiy of recognition, in a
manner inconsistent with the State’s historic nageilaws. That anomaly,
coupled with the chronology of anti-gay enactmehnéd yielded the State’s

thoroughgoing disqualification for same-sex couptiEsnonstrate that the real
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purpose behind the marriage bans is anti-gay aninaighe reinforcement of any
tradition.

Second, a reflexive reliance on “tradition” andstioiry” is insufficient to
justify Florida’s marriage bans. No matter howdit@nal the practice of
heterosexual marriage, Florida’s laws forbiddingpgmition or legal status for
marriages of same-sex couples must still be sazetinfor rationality. Heller, 509
U.S. at 326. And those laws cannot be upheld bsisgaly on a tradition of moral
disapproval of same-sex couples or their relatigpssiLawrence 539 U.S. at 577
(“[T]he fact that the governing majority in a Stduas traditionally viewed a
particular practice as immoral is not a sufficiesdson for upholding a law
prohibiting the practice.” (internal quotation marmitted)). InWVindsor for
example, the Supreme Court treated the expresgmsthleve desires—to “defend
the institution of traditional heterosexual margédgto “better comport[] with
traditional ... morality””; and to “protect][] ... trational moral teachings’”—not
as evidence of the law’s rationality, but as evadetnat DOMA was designed to
“interfere[] with the equal dignity of same sex miages.” 133 S. Ct. at 2693
(quoting H.R. Rep. No. 104-664, at 12-13, 16 (1996)

Florida next argues that, “consistent with the @pte of federalism,” it is
rational for it to “consider the experience of ateates before deciding whether to

change the definition of marriage.” Br. 30. As thupreme Court made clear in
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Windsor however, a freestanding interest in “federalisiogés not shield state
laws defining marriage from constitutional scrutir§eel33 S. Ct. at 2691
(although the power to define and regulate marriggewithin the states’ police
power, “State laws defining and regulating marriagfecourse, must respect the
constitutional rights of persons’yee also idat 2692 (“The States’ interest in
defining and regulating the marital relation[] [®8)bject to constitutional
guarantees.”). And the State hasmiependeninterest in taking a trial-and-error
approach with respect to its citizens’ constitugibnghts; Florida’s stated desire to
“wait and see” how other states fare with samersawiage (Br. 30) cannot, in
itself, provide a justification for the State’s mage bans.

Nor can the State’s marriage bans be justifiedrog@eal to “democracy”
or “self-determination” made iRobicheaux. Caldwel] 2 F. Supp. 3d 910, 920
(E.D. La. 2014) (cited in Florida Br. 30), and wid®y several amici hersee
Marriage Law Foundation Br. 24-26; Becket FundB¥-28; Fla. Conf. of
Catholic Bishops Br. 14-15; Lighted Candle Soc'y B9-36; N.C. Values
Coalition Br. 20-24. That a law or constitutiomahendment is passed by the
citizens of a State, through democratic procesk®=s not excuse it from
compliance with the Equal Protection ClauSeelucas 377 U.S. at 736-737.
Indeed, reliance on democratic principles is paldidy unpersuasive here, in light

of the district court’s well-supported conclusitrat theonly plausible justification
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for Florida’s marriage bans was the voters’ andslatprs’ moral disapproval of
gays and lesbiansSee Brenner v. Scpfi99 F. Supp. 2d 1278, 1289 (N.D. Fla.
2014);seealso Reitman v. Mulke®87 U.S. 369, 376 (1967) (striking down a
California constitutional amendment that “authoja}erivate racial
discriminations” and effectively “authorized andhstitutionalized the private
right to discriminate”)Romer 517 U.S. at 635 (striking down a Colorado
constitutional amendment that “inflictfed] on [gassd lesbians] immediate,

continuing, and real injuries®.

4

The Sixth Circuit majority’s conclusion DeBoer v. Snyder72 F.3d 388,
408 (6th Cir. 2014), that deference to the “demogr@inforcing norms of rational
basis review” requires upholding state marriageshanhe face of broad social
dissensus on the issue is the minority view amaricularly unavailing in view of
the district court’'s well-supported conclusionshwiéspect to the animus
underlying Florida’s law. As the Supreme Court bascluded, and as most
federal courts have found, this is precisely tmeurnstance that calls for the
intervention of the courts: “It is plain that thkectorate as a whole, whether by
referendum or otherwise, could not order [stat@pacviolative of the Equal
Protection Clause, and the [state] may not avadsthictures of that Clause by
deferring to the wishes or objections of some faacof the body politic.”
Cleburne 473 U.S. at 44&ccordBaskin v. Bogan766 F.3d 648, 671 (7th Cir.)
(“Minorities trampled on by the democratic prochase recourse to the courts; the
recourse is called constitutional law.€grt denied 135 S. Ct. 316 (2014)atta,
771 F.3d at 466 (“a primary purpose of the Constituis to protect minorities
from oppression by majorities”Kitchen v. Herbert755 F.3d 1193, 1227 (10th
Cir.) (“[P]ublic opposition cannot provide coverrfa violation of fundamental
rights.”), cert. denied135 S. Ct. 265 (2014Bostic v. Schaefei760 F.3d 352,
379-380 (4th Cir.) Windsordoes not teach us that federalism principles can
justify depriving individuals of their constitutiahrights; it reiterates [the
admonition inLoving v. Virginig 388 U.S. 1 (1967),] that the states must exercise
their authority without trampling constitutional @antees.”)¢cert. denied135 S.
Ct. 308 (2014).
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Moreover, nothing about the structure of Floridagrriage bans suggests
that the State has any real interest in “considg}fihe experience of other states
before deciding whether to change the definitiomafriage” (Br. 30), or in
allowing the “democratic process of debate” to suord in the State legislature
(Becket Fund Br. 3). Florida has already enactdabsolute ban, unlimited in
time, on [the recognition of] same-sex marriagéhmstate constitution,” which
tends to foreclose any incremental legislativeqyofiaking on the issuePerry v.
Brown 671 F.3d 1052, 1090 (9th Cir. 2012acated for lack of jurisdictigr33
S. Ct. 2652 (2013).

B. Florida’s Marriage Bans Are Not Rationally RelatedTo Limiting
Entitlement To Government Benefits

Florida next contends (Br. 31) that by refusingeicognize a category of
marriages, its marriage bans rationally advancéthee’s interest in “not ...
expand[ing] in wholesale fashion the groups emntitte[government] benefits.™
While the State may have a legitimate interestratgeting the public fisc, “a
concern for the preservation of resources stanalmige can hardly justify the
classification used in allocating those resourclse State must do more than
justify its classification with a concise expressaf an intention to discriminate.”
Plyler v. Doe 457 U.S. 202, 227 (198Xee also Graham v. Richardsal®3 U.S.
365, 374-375 (1971) (rejecting similar argumenedtl in support of denying

welfare benefits to noncitizens).
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Contrary to Florida’s assertion (Br. 31), a bard ansupported appeal to
“legislative convenience™ cannot justify denidl state pension, health insurance,
and other benefits to this subset of its citizefike State has never explained what
allocation of benefits is rationally tethered te tinarriage bans as they are
structured, and why achieving that allocation gstlmmate. “[M]ore than an
invocation of the public fisc is necessary to desti@te the rationality of selecting
[one group], rather than some other group, to stifife burden of cost-cutting
legislation.” Lyng v. International Unio485 U.S. 360, 377 (1988). And where,
as here, “the distinction is drawn against a histdly disadvantaged group and
has no other basis, Supreme Court precedent nfaskad a reason undermining
rather than bolstering the distinctionMlassachusetts v. HH882 F.3d 1, 14 (1st
Cir. 2012) (citingPlyler, 457 U.S. at 22/Romer 517 U.S. at 635).

C. Florida’s Bans Are Not Rationally Related To Preseving A
Child-Rearing Culture Or To Protecting Child Welfar e

Florida and its amici next assert that Florida'smage bans are designed to
preserve a child-rearing culture and to ensuredhiédren receive stable care from
their biological parentsSeeFlorida Br. 30; Marriage Law Foundation Br. 8-11;
Anderson Br. 5-6, 8-10; Alvare Br. 4-10; Floridar@oof Catholic Bishops Br. 7-
12; Florida Family Action Inc. Br. 18-25. But Fida’s marriage bans do nothing

to advance those purposes.
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First, Florida freely permits and recognizes mgeiaetween heterosexual
partners who cannot have children or do not wislsuch as older or infertile
couples, while prohibiting and refusing to recognmarriages in which same-sex
couples raise children or wish to do stee Brenner99 F. Supp. 2d at 1289.
This mismatch undermines the notion that Floridagsriage bans are designed to
encourage a marriage culture focused on childwigafbee Garrett531 U.S. at
366 n.4 (law fails rational-basis review wherée‘ftarported justifications” make
no sense in light of how “similarly situated” graugre treatedEisenstadt405
U.S. at 448-449 (law had too “marginal”’ a relattorthe proffered objective
because it did not regulate other activity thatiddne expected to hinder that
objective);see also Cleburnel73 U.S. at 447, 449-450 (rejecting, under ration
basis review, a city ordinance that did not regutaher group homes posing the
same density concerns that the city asserted).

Moreover, Florida and its amici cannot explain Hmamning marriages
between same-sex partners who already have chisgr@nvho wish to raise them
in a stable family environment could be rationaibnnected to the goal of
promoting marriages focused upon child-rearingic&i2010, Florida has
permitted in-state adoption by same-sex cougles,Fla. Dep’t of Children &
Families v. X.X.G.45 So. 3d 79 (Fla. Dist. Ct. App. 3d Dist. 20{i@yalidating

State’s ban on adoption by gays and lesbidng)sed-la. Stat. § 63.042(3); and
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many same-sex couples have had and continue tochddesn by other means,
such as through out-of-State adoption, assistatdeption, or conception by one
of the partners. Two of the plaintiffs in this edsave childrensee Brenner999
F. Supp. 2d at 1282, and the U.S. Census estintietesas of 2010, 6,45ame-
sex “householder[s]” in Florida resided with th&wn children under 18 years”
of age>

By denying the benefits and responsibilities of mage to these families,
Florida’s marriage bans undercut the very stabibtychildren that these marriage
bans claim to supportSee, e.g Anderson Br. 14 (citing the “stabilizing norms of
marriage” as “uniquely apt for family life”). Anilorida’s decision to bar
recognition of same-sex marriages that were alreathmnized elsewhere is
particularly inconsistent with the interest in pimimg stability for children and
families. The State’s marriage bans effectivela$ge] ... Plaintiffs’ already-
established marital and family relations,” sowimgnfuision and undermining
Plaintiffs’ “long-term plans for how they will org@e their finances, property, and
family lives.” Obergefell v. Wymys|®62 F. Supp. 2d 968, 979 (S.D. Ohio 2013),
rev'd sub nom. DeBoer v. Snydéi72 F.3d 388 (6th Cir. 2014).

Florida’s amici also suggest that same-sex cougasot need marriage

because they face no risk of unplanned pregnaSegMarriage Law Foundation

> U.S. Census Bureau, http://www.census.gov/hhes'sex/files/supp-table-

AFF.xlIs (last visited Dec. 22, 2014).
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Br. 8, 16; Florida Conf. of Catholic Bishops Brl@: Florida Family Action Inc.
Br. 14. That rationale “is so full of holes thatannot be taken seriouslyBaskin
v. Bogan 766 F.3d 648, 656 (7th Cirgert. denied135 S. Ct. 316 (2014).

First and most importantly, in making this argumemici—who repeatedly
invoke the values of stability and protecting childifare in defending
heterosexual marriagsee, e.g.Marriage Law Foundation Br. 8-10; Florida
Family Action Inc. Br. 14—accord no value to thenbfts, including stability, that
children already being raised by same-sex couptegdireceive from allowing
these couples to marry. Indeed, Florida’s marrizayes, rather than promote child
welfare, only serve to “humiliate[] ... thousandscbfldren now being raised by
same-sex couples” by “mak[ing] it even more diffidor the children to
understand the integrity and closeness of their fanmly and its concord with
other families in their community and in their gdives.” Windsor 133 S. Ct. at
2694. The laws lack even a “marginal relatiorht proffered objective” of
protecting children’s interestEjsenstadt405 U.S. at 448, in contrast to their
substantial interference with the interest in diigtfor children already being
raised by same-sex couples.

The focus on unplanned pregnancy also ignored-tbatia does not
preclude marriage recognition for other couples wbamot face the prospect of an

unplanned pregnancy, such as older or infertilgolesu This further undercuts
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Florida’s claim that its laws were designed to pobeprocreation within marriage
by opposite-sex couples and demonstrates thatathe dre not rationally related to
that purpose See Garrett531 U.S. at 366 n.£Eisenstadt405 U.S. at 449;
Cleburne 473 U.S. at 447, 449-45¢6ee also Bostj@60 F.3d at 382,
(“underinclusivity” of Virginia’s marriage bans witrespect to the State’s asserted
goals evinced irrational prejudicdaskin 766 F.3d at 656.

Florida’s amici also argue that “couples who naith&ve nor rear children
set an important example for those that may,” beedji]heir observance of vows
of faithfulness reinforces the social norm that rmaed women in a sexual
relationship should join together in stable and cotted marital relationships.”
Marriage Law Foundation Br. 19. But this argumisrgimilarly flawed. Florida’s
amici never explain whgame-sexouples cannot model that behavi&ee Bostic
760 F.3d at 381 (“We see no reason why committatessex couples cannot serve
as similar role models.”). Moreover, if, as Flaislamici claim, the State’s
interest is in encouraging responsible procreatioey fail to explain why
opposite-sex couples who cannot or do not wishatelor raise children would
“encourag[e] those who might create children tetedsponsibility for them and
not to create children in unstable nonmarital sg#i (Marriage Law Foundation
Br. 18), let alone to a greater degree than sameagles who have and raise

children.
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Nor are Florida’s marriage bans rationally reldt®dn interest in ensuring
that children receive stable care from their biatagparents.SeeAlvare Br. 12,

26; Anderson Br. 24-25. The distinction the mayeidnans draw—who can
marry—>bears no rational relation to the asserted jgstilbn—who shouldthave

and raise children See Eisenstadd05 U.S. at 448-449 (finding no rational basis
where classification has only “marginal relatiorthie proffered objective”). And
Florida’s amici provide no evidence that biologipatents provide a better, more
stable environment for raising children than dopike parents, whether same-sex
or opposite-sex. If anything, Florida's amici onlgderscore the importance of
stable family arrangements, such as marriage,itdreh’s welfare.

Moreover, Florida law permits heterosexual coupdeshoose parenting
arrangements that necessarily entail that childnérbe raised by persons who are
not their biological parents, such as adoptgaeFla. Stat. 8§ 63.032, 63.213, or
sperm donationd. § 742.14. Florida’s obvious lack of concern awh®ther
heterosexual couples raise only their biologicdldcén demonstrates that
biological child-rearing is neither rationally rédd to, nor the true motivation for,
the State’s marriage bakee Cleburned73 U.S. at 447, 449-458Bjsenstadt405
U.S. at 448-449Bostic 760 F.3d at 381-382.

Regardless, the focus on unplanned pregnancy,ralaprocreation, and

“biological” parenting cannot be rationally relatedFlorida’s marriage bans
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because “it is wholly illogical to believe that &aecognition of the love and
commitment between same-sex couples will altentbst intimate and personal
decisions of opposite-sex coupleKitchen v. Herbert755 F.3d 1193, 1223 (10th
Cir.), cert. denied135 S. Ct. 265 (2014). This focus also seeKsitmle[] out the
one unbridgeable difference between same-sex gmukdp-sex couples, and
transform[] that difference into the essence oélegarriage.” Goodridge v. Dep’t
of Pub. Health798 N.E.2d 941, 962 (Mass. 2003). This “impesihity

‘identifies persons by a single trait and then denhem protection across the
board.” Id. (quotingRomer 517 U.S. at 633)Windsort by contrast, described
marriage as “a far-reaching legal acknowledgmemhefntimate relationship
between two people,” 133 S. Ct. at 2692, not bgrezfce to any reproductive
purpose or potential for accident.

Lastly, Florida’'s amici suggest that the State’smage bans promote child
welfare by ensuring that children are raised beptr of two different sexes,
whether or not biologically related to the childreecause “men and women
typically have different strengths as parents.”dérson Br. 24. But banning
marriage based on assumptions of sex-differentigdeenting in individual
couples cannot be rationally related to a legitenfsfate interest because it is based
on sex stereotypes, which the Supreme Court hgshield are constitutionally

suspect.Craig v. Boren429 U.S. 190, 198-199 (197@&Jnited States v. Virginia
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518 U.S. 515, 541-542 (1996&e alsdNevada v. Hibhsb38 U.S. 721, 736

(2003). Similarly, Florida’s amici’'s argument thratognizing same-sex marriages
“would diminish the motivations for husbands to eemwith their wives and
biological children” and would “make it more socially accdypéafor fathers to
leave their families,” is grounded in impermissigknder stereotyping. Anderson
Br. 24, 25 (emphasis in original). Indeed, amminp to no evidence that the
commitment of heterosexulalisbands to their own wives and children is in any
way negatively affected by the ability otherloving and committed couples to

marry.

Given the utter mismatch between the State’s baddre asserted
purposes, and the illegitimacy of many of the Stadeserted purposes, the
Inevitable inference is that the bans were “boramfnosity toward” gay and
lesbian couplesRomer 517 U.S. at 634. The Equal Protection Claudeidisr
Florida from engaging in such class-based discatmon under any standard of
review.

CONCLUSION

For the foregoing reasons, the Court should affirendistrict court’s

judgment.
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